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Thls matter cones before the Court on the Dlstrlct of

Columbla's motlon to dismiss the petlt lon on the ground that

the Court lacks jurisdictlon in that the taxpayers falled to

flrst make a complaint to the Board of Equalization and Revlew

as requlred by 0. C. Code 1967,3342-ZOg and 47-2405.U

0n December 29, 1970, the taxpayer-owners flled a

petlt lon ln the then Tax Court of the Dlstrict of Columbla

contestlng a real estate tax assessment for the flscal year

1971, made purs.uant to D. C. Code 1967, !qZ-70g, on Lot){8ro@

ln Square 2547, all-of whlch was unlmproved. The petft lon

chal lenges the adjustment in the assessed valuat ion of  th ls

lot orlgi.nally made by the Board of Equallzatlon and Revlew

In 1959 for f lscal year 1970 and continued at the same level

for f lscal year 1971. The challenged assessment for f is.cal
o

year l97l ls thus based on the same valuation as that used

for f lscal year 1970.

l /  0n pet i t ioners '  not ion,  agreed to by the respondent ,  th is
dase was p ' laced on the reserve ca iendar  on l ' larch 31,  1971,
wi th  the Dis t r ic t  o f  Columbia a l lowed s ix ty  days af ter  the
entry  of  f lna l  iudgment  in  the Berenler  case to  f i le
resp-onsive pteaainls. Althougtr-ihE@dtg case was
decided in Jul v. lgt?. the Diitrlct of,To'l i ff ibia's motdecided in July, 1t72, the Diitrlct of,To'l i ff ibia's motlon
to  d lsmiss was not  f i led unt l l  l lovember '  1974.
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Thls matter ls now bcfore the Tax Dlvis lon of  th ls Court

as the successor to the D' lstr lct  of  Columb{a Tax Court .  Court

Refonn and Crimlnal  Procedure Acr of  1970, P, L.  91-358, glst

cong .  475 ,  s l l l ,  D .  c .  code  t973 ,  tg t t -ge t  and  l l - t201 .  The

appeal procedure,  however,  appl lcable to the l97l  f lscal  year

ls found in D. C. Code 1967,547-709, whlch provlded as fo l lows:

Any person aggrleved by any assessment ).  equal izat ion,  or  valuat ion made may within
ninety days after 0ctober I of the year ln
which such assessment,  equal lzat ion or
valuat lon is made, appeal  f rom such
assessment,  equal izat ion or valuat ion
In the same manner and to the same extent
as providea tn StqZ-2403 and 4t-2404:
Sfovide!_r_trgvrgyg!., That such person shall
f f is  complaint ' to the Board
of Equal izat ion and Review respect ing such
assessment as herein provided, except that
ln case of  increase of  valuat ion of ' real
property over that for the inrnediate1y
preceding year, where no notice in writ ing
of such lncrease of  valuat ion is given the
taxpayer prior to Harch I of the partlcular
year, no such complalnt shall be requlred
for appeal.

The ldentlcal requirements for takfng appeals frcrn real

estate tax assessments are contafned fn D. C, Code 1967, 547-2405

and made appllcable to 547-709. Petlt{oners admittedly complled

wlth 5t47-709 and 47-2405 ln that thelr petlt lon was tlmely

f f led ln. the Tax Court  on December 29,1970, less than nfnety

days after October I of the year ln whlch the assessment was

made. Likewise, the jurlsdictional prerequisite of prepayment.

of tfre assessed tax pursuant to SCZ-Z+OS and made app'l lcable

to tqZ-ZOg was compl led.wi th pr ior  to the f i l lng of  the pet i t ion.

Respondent contends, however, that s{nce there was no increase

of valuat ion for  f iscal  year l97l  over 1970, D. C. Code 1967,

ISOZ-ZOS and 47-2405, required petit ioners to first make

complalnt  to the Board of  Equal{zat lon and Revlew respect lng

thls assessment as a Jur isdlct ional  prerequis l te to an appeal

therefrom to thls Court. Olstrict of Columbia v. @!g,

l5 l  U .  5 .  App.  D.C.  196,  202,  fn .  l0  (1972) .
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Pet i t ioners '  fa i lure,  however ,  to  make compla int  to  the

Eoard  o f  Equa l l za t i on  and  Rev iew  mus t  be  cons lde red  l n ' l l gh t  o f

the pecul {ar  c l rcumstances presented dur lng the per iod ln  whlch

a complalnt could have been made to the 8oard. 0n May 5, 1969,

the Eoard of  Equal lzat lon and Review determined that  the assessment

on the property here for f lscal year 1970 should be adJusted upwards

from 1132,848 to $354,260. The taxpayers in December, 1969, f l led

a pet l t lon ln  the Tax Cour t  o f  the Dis t r ic t  o f  Columbia,  Docket

No.  2098,  chal lenglng the assessment  for  f isca l  year  1970.  Thls

petlt lon was pendlng throughout 1970 and was not concluded untl l

February 26, 197.1, by the entry of a stipulated decislon reduclng

the 1970 assessment from $354,260 to $900,000. t ' lhi le the challenge

to the flscal year 1970 assessment was pending in the District of

Columbla Tax Court, the Board of Equaltzation and Revlew made

an assessment for ffscal year l97l at the very same level used

for f lscal  year 1970. lJhl le the pleadings are s l lent  as to when

the taxpayers recelved notice of thelr f iscal year l97l assessment,

the statement of tax due would ordlnarlly be sent out between

July I and Septernber: I of 1970' wlth the first half lnstallnent

payable ln the month of  September.  D. C. Code 1967'  t47-1001(a).

Taxpayers.were then faced with the problem of taking the necessary

steps to maintafn their right to appeal the new assessment pending

the outcome of their challenge to the very same assessment applicable
a

to the prevlous year.

Tlme, of cours.e, was an important factor as the provls{ons
'of 

35CZ-ZO9 and 47-2405 applicable at that t ime required that

an appeal from the fisca'l year l97l assessment must be taken to

the glstr lct  of  Columbia Tax Court  w{thln the nlnety-day per lod

between October I ,  1970, and Oecember 31, 1970. Dur lng thls

very perlod, on November 2, 1970, per the representatlons of the

part les at  the oral  argument hereln,  the Dlstr tct  of  Columbla,

through lts attorneys, proposed a stlpulation to the taxpayers
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11 under  which the assessmcnt  for  f isca l  year  1970 chal lengia inll
f i  Docket No. 2098 would be substant ia l ' ly  reduced. This st ipulat iontl
l ;

l i  Has subsequently agreed to by the parties, and constituted the
il
1 j  bas is  fo r  the  February  26 ,797]  dec is ion  reduc ing  the '1970
n .
j j  assessment.  I t  ls  apparent that  dur ing the per iod in the lat ter
il
f '  part  of  1970, when pet i t ioners were required to f i le any pet i i lon
r l
l i  ln the Tax court lf they desired to contest the assessment for

flscal year 1971, attorneys for the District were proposlng a

substantial modlficatlon of the same assessment for f lscal year

1970. Thus, l t  would have been reasonable for  pet i t ioners at

that point to view the assessnent for l97l as being hlgher than

that for the preceding year, and no notice having been glven

prlor to l ' larch I, 1970, resort to the Board of Equalization and

Revlew pursuant to ttqz-zo9 and 4l-z4os would not then be requfred

as a prerequls l te to f i l ing th ls appeal .  In any eyent,  even

ff the assessnent for f lscal year l97l were viewed as belng at

the same level as that for 1970, as a practical matter peil i loners,

durlng the last ffve rronths of 1970, would have been wamanted ln

concluding that. there was l l t t le l ikel ihood that the Board would

alter lts determlnatlon wfth respect to the assessment of l97l

whlle lts determlnation for f lscal year 1970, based on the same

valuatfonr'was under revlew ln the Tax court, or later In Novenrber

and December, 1970, when its counsel was proposfng a reduced

valua$on as a basls for settlement.

Resort to an administratfve body consiltutes an exerc{se

ln fut l l l ty  where f t  ls  c lear that  the relevant admlnlstrai lve

agency wi l l  not  grant the rel lef  In quest{on and, fn such

clrcumstances, the exhaustlon of administrailve remedy requlrement

rould not obtaln. Anerican Federation of Government Emg!prgg! v.

Acree, 155 u's.  App. D. c.  z0 (1973).  The exhaust ion requlrenent
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contemplates an ef f icac ious adrn in is t ra t ive remcdy,  and does not

obta ln when i t  ls  p la in  that  any ef for t  to  meet  i t  would come to

be no more than a fu t l le  gesture.  Lodqe lB5B,  Amer ican Fedelgt ion

o f  Go ! .  ELnp .  v .  f a i , re ,  l 4 l  U .S .  App .  0 .C .  l 52 ,  166  (1970) .

Accordingly, under the part icular circumstances presented

ln th ls  case,  the Cour t  f inds that  resor t  to  the Board of  Equal izaHon

and Revlew, pursuant to D. C. Code 1962, gl47-709 and 47-Z4OS,

*ould have, beyond a doubt, resulted in a denial of the rel ief

sought, and therefore was not requfred as a procedural prerequlsite

to f l l lng the pet i t ion.  The purpose of  the statute ln requlr lng that

the conplalnt ftrst be made to the Board prlor to the fl l tng of a
petlt lon ls to permlt the Board an opportunity to review adninls-

trrt lvely lts determlnatlon and to prace the Board on noilce of any

potentlal appeal to the Tax court. In thls Instance, the valuation

detennlned by the Board for 1970 was already under appeal, and the

Board' by retalnlng the same valuatlon for the followlng year,

could reasonably have expected any declsion with respect to the

f lscal  year 1970 valuat lon to l ikewlse control . f iscar year 1971.

consequently, the making of a complalnt to the Board would have

served no useful Orrpor..g

.The Court has Jurisdiction to hear and determlne thfs

matter and, therefore, respondent's motion to dlsmiss must be denfed.

Further, the partles havfng agreed that in the event the Court
a

determfnes lt has Jurisdlctton to hear this matter, the assessment

for ffscal year l97l should be reduced to an amount conslstent wlth
'the 

assessment for f lscal year 1970, as determfned by the declsion

entered In Docket No. 2098, it follows that petlt loners rre

entlt led to a refund, a computation of the amount'to be sub,rnltted

by the partles.

coni5l@
case with 0ocket l lo. 2098 would have appeared appropriate. l tad
th ls  course been fo l lowed,  i t  ls  reasoi r ib le  to  i isume that  the
decls lon u l t imate ly  entered would have been contro l l ing as to
both f lscal years, and the result achreved rould have Seen the

i s.me as that reached here.
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l l  Accordingly, it is thls 6th day of February,
t l

ff rers,
l i

l i  
RDERED that the respondert,s motion to dtsrniss be

i i  and the same is her"eby denied. It  is
i l '

l i  tuRTHER 0RDERED that the ... i prop.rty tax assessmenttl

, .  for  the f iscal  year lgzl  oh Lot rg in Square 2547 shai l  be and

ft 
tne same is hereby reduced to the assessrent determined appl lcable

jj ror f iscal year 1970 by decislon entered in Oocket No. 2098, and
tl
lj tne petitloners are to be refunded the anount of tax computed by
I the partles and submitted to the court to have been pard in excess

of that due on the modlfled assessnrent.

Coples to:

Eq.y I. Niedermayer, Esq.
l80l K Street, N. l{.
l{ashfngton, D. C.

Richard G. Amato, Esq.
Ass istant Corporation Counsel
D is t r l c t  Bu i ld lno
llashlngton, 0. C. ZAOO4
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